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As our Navy, crosses the Pacific 


A Legal Anchor 


“I feel as though the Reporters sent to me are 
a ‘legal anchor keeping me from drifting 
down the stream of judicial forgetfulness.” 


The above is an excerpt from a letter written by an 
Ensign who receives his local state "West'' Reporter 
complimentary through his State Bar Association. 


"Legal Anchor" — 
an apt phrase from a lawyer in our Navy. 


But when he returns to civilian life the Reporter will be- 
come his "LEGAL GUIDE" for the Key Numbers do 
"guide" one unfailingly to the case in point. 


Are you, as an active practitioner, getting the full value 
| of this "legal guide" service? To insure doing so, drop 
us a line, and ask for the simple instructions for getting 
100°, value from your Reporter Service. 


WEST PUBLISHING CO. ST. PAUL 2, MINN. 
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The Hovida National Bank 


Trust Doprartment 
of the Bank 
This department administers Court Trusts, 
acts as Cxeculor ox Administrator of Chales, and 
nonders all forms of Tmust 
and conporations 
The protection of the nightsof.and 
cooperation with the Members of the Bar 
are fundamental elements of the policy 
ofourx Trust Dofrartment 


The Board of Divectors of 
4 
WM. 


FLORIDA STATUTES, 1941 


The Statutory Revision Department of the State 


offers the following legal publications: 


Volume I, Ftoripa STATUTES, 1941 


containing the general statutory law of the 
state through 1941, court rules, and consti- 
tutions of the United States and Florida; 


Volume IJ, Fuoripa STATUTEs, 1941, 


containing the history and revision notes and 
the annotations to the statutes, court rules, 
and constitutions contained in Volume I. 


1943 CUMULATIVE SUPPLEMENT TO VOLUME I 


These volumes may be obtained Now from the Secretary of 


State at a cost of $10 each—1943 Cumulative Supple- 
ment $2— to purchasers within the State. 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 
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In These Times, 


law is the guardian 
of American liberties. 


No lawyer can disregard the expansion and 
growth of Federal law and consequent neces- 
sity of recourse to the courts. 


USE 


FEDERAL CODE 
ANNOTATED 


The accurate compilation of federal statutes and 
code provisions. 


Annotated with all cases in point. 
Indexed the lawyer’s way. 
Same title and section numbers as in U. S. Code. 


Kept to date with annual and current service. 


* 


Write for particulars and easy payment plan 


THE BOBBS-MERRILL COMPANY 


INDIANAPOLIS 


= 
2 


Judex 


DECISIONS BY MINORITY COURTS, By Senator C. O. Andrews.............. 238 


THE ORIGIN OF THE STATE BAR ASSOCIATION, By Warren L. Jones 243 
MILITARY JUSTICE IN WAR-TIME, By Lt. Col. Ed. R. Bentley...........245 


FLORIDA APPELLATE PRACTICE AND PROCEDURE, 


By Leo L. Foster of the Tallahassee Bar 
LAWYERS IN THE ARMED FORCES... 264 


“IF A MAN GOES INTO LAW IT PAYS TO BE A MASTER OF IT.” 


tJustice Holmes.] 


Aids to Mastery... 


POMEROY’S EQUITY JURISPRUDENCE, 5 Vols., 1941, 5th Ed. The great legal 
classic modernized by a master. 


JONES ON EVIDENCE, 3 Vols., 1938, 3rd Ed. Your evidence manual for civil 
cases. 

MONTGOMERY’S MANUAL of Federal Jurisdiction and Procedure with Forms. 
1 Vol., 1942, 4th Ed. “What,” “How,” “When,” “Where” of Federal 


Practice. 
BANCROFT-WHITNEY COMPANY Publishers 
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Glorida State Bar Association 


OFFICERS AND BOARD OF GOVERNORS 


WARREN L. JONES, President SELDEN S. WALDO, President Junior Bar 
Jacksonville Gainesville 


LEWIS H. TRIBBLE, Secretary 
Tallahassee 


G. L. REEVES, Tampa J. A. SCARLETT, Deland 
ELLIOTT ADAMS, Jacksonville FRANK E. BRYANT, Miami 
J. MONTROSE EDREHI, Pensacola PARKER HOLT, Ft. Myers 


E. HARRIS DREW, West Palm Beach, Past President 


A member of our Association writes from his post of duty in France: 


‘‘T am interested in stressing the desirability, indeed 
necessity, of bringing into being a system of procedure which, 
in its funetioning, will command the respect and confidence 
of the people generally. I hope that rules embodying some 


measure of reform may be put in operation after the 1945 
Legislature. ’’ 


Another of our members writes from his tent in Belgium: 


‘*T have heard many comments among lawyers of other 
states about Florida’s plan to run refresher courses when her 
lawyers return home. I talked to a number of Florida lawyers 
and they are delighted at the prospect. I know you boys will 
do a good job and we will be more than eager to get back.’’ 


From New Guinea another of our members writes: 


‘*T am sure that all of us will be everlastingly grateful to 
those of you who aid in the effort to get us started again and, 
in a sense, rehabilitated.’’ 


The members of our profession who are in uniform are thinking of us; 


they are depending upon us; we must not forget them; we must discharge 
the duty we owe to them. 


WarrEN L. JONES, 
President 


Message of the p nesident 
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DECISIONS BY MINORITY COURT 


By SENATOR C. O. ANDREWS 


The decision of the United States Supreme Court, rendered on June 5, 
1944, in the case of the United States of America v. Southeastern Underwriters 
Association, et al., has given rise to much comment not only as to the issues 


passed upon in the case but more particularly certain precedents overruled in 
reaching the decision. 


For the purposes of my statement, it is not necessary to refer to the main 
issues raised by the pleadings and decided in the case itself. I especially direct 
attention to the practice consistently followed by our Supreme Court since it 
began operation in passing on constitutional questions and overruling precedents. 


The records will show that: (1) No decision involving a Constitutional 
question (2) Nor any decision overruling any established legal precedent until 
recently had been rendered by a minority membership of the Supreme Court. 


In the recent Insurance case, three justices dissented and two justices did 
not participate. Four justices out of nine on the Court rendered the decision. 
It is, therefore, a decision by a minority of the full Court. 


This decision reverses what has been considered a wise practice of the 
Court instituted by Chief Justice Marshall 110 years ago when the Court 
voluntarily asserted that it would not decide any case involving a constitutional 
question unless a majority of the whole Court should concur. In that case, a 
majority of the whole court of seven did not concur in a prepared opinion, where- 
upon the Court entered the following order directing a reargument: 


The practice of this court is not (except in cases of absolute necessity) 
to deliver any judgement in cases where constitutional cases are involved, 
unless four judges concur in opinion, thus making the decision that of a 
majority of the whole court. In the present cases four judges do not 
concur in opinion as to the constitutional questions which have been argued. 
The court therefore, directs these cases to be reargued at the next term, 


under the expectation that a larger number of the judges may be present 
then. 


The reasoning is obvious: That any decision by less than a majority of any 


court leaves law uncertain and thus may cause endless litigation on the issues 
raised. 


When this practice was announced by Chief Justice Marshall in 1834, the 
court consisted of a chief justice and six associate justices. The case involving 


the constitutionality of the New York statute had just been argued with two 
justices absent. 


This practice was followed a year later in the important case of Briscoe v. 
Commonwealth’s Bank of Kentucky, in which the constitutionality of the State’s 
banking law was involved, and after argument a decision thereon postponed. 
Counsel in the New York and the Kentucky case having inquired if the court 
had come to a final decision, Chief Justice Marshall announced: “The court 
cannot know whether there will be a full court during the term, but as the court 
is now composed, the constitutional cases will not be taken up.” The court at 
that time numbered six, Justice Duval having resigned. For a similar reason 


action was postponed on the important Charles River Bridge case first argued 
in 1831. 
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These cases were not decided until 1837, at which time the number of 
justices had been increased from seven to nine. In the New York case, Chief 
Justice Taney and six justices then held the State law constitutional in an 
opinion by Justice Barbour and concurring opinion by Justice Thompson. Justice 
Story alone dissented. At the previous hearing the court had split three to 
two and thus a majority of the whole court had not concurred in any opinion. 


In the Kentucky case the court, in a decision filed in 1837 upheld the con- 
stitutionality of the State law in an opinion by Justice McLean. Justice Story 
dissented, stating that at the argument in 1834 a majority of the justices who 
then heard it, including Chief Justice Marshall, had believed the statute un- 
constitutional. A majority of the whole court had not then concurred and 
therefore, the case had been ordered to be re-argued under the practice an- 
nounced by the Chief Justice. 


This practice was undoubtedly founded on the sound principle that when the 
Constitution of the United States was involved a decision by a majority of the 
full court would carry more weight and receive more public confidence than 


a decision by a mere majority of a quorum of justices present, which is always 
of doubtful validity in any case. 


The records will show that this practice of Chief Justice Marshall was 
followed in 1845 by the court under Chief Justice Taney in the case of Smith 
v. Turner, involving the constitutionality of a New York immigrant law. At that 
time, owing to two vacancies on the bench and a division of opinion among the 
other seven justices, there was no opinion concurred in by a majority of the 


full court and accordingly the case was ordered for reargument and not decided 
until 1849. 


In the recent insurance case, unfortunately, the four justices rendering 
the opinion did not see fit to follow the practice of the court by waiting before 
rendering their opinion until a majority court should concur in a decision on 
the grave constitutional questions involved. 


This refusal to follow the long established practice seems not to be an 
isolated instance in the present court; for in the very recent case of Feldman 
v. United States, decided on May 29, 1944, involving an important constitutional 
question under the Fifth Amendment as to the right to introduce in a Federal 
court evidence which was illegal in a State court, the decision was rendered 
by four justices, with three justices dissenting and two not sitting. Thus, a 
decision on a constitutional point was again rendered by less than a majority 
of the full court. 


If the four-to-three opinion delivered by Justice Black in the recent in- 
surance case is to be considered as overruling the long-established law expressed 
by a unanimous court in 1869, in Paul v. Virginia (8 Wallace 168) then it should 
be carefully noted that it is a far-reaching decision overruling previous de- 
cisions by justices numbering less than a majority of the whole court. 


During 155 years since 1789 there have been seventy decisions of the court 
overruling previous cases. Heretofore, the opinion of the court has always been 
concurred in by at least a majority of the full court. While in less important 
cases there have been occasionally decisions by a minority of the court, but 
not in cases involving the overruling of a previous decision. 


Chief Justice Stone in his dissenting opinion in the recent insurance case, 
among other reasons given for his dissent, said: 

“The decision now rendered repudiates this long continued and consistent 

construction of the commerce clause and the Sherman Act. We do not 
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say that that is in itself a sufficient ground for declining to join in the 
Court’s decision. This Court has never committed itself to any rule or 
policy that it will not ‘bow to the lessons of experience and the force of 
better reasoning’ by overruling a mistaken precedent. This is especially 
the case when the meaning of the Constitution is at issue and a mistaken 
construction is one which cannot be corrected by legislative action. 


“To give blind adherence to a rule or policy that no decision of this Court 
is to be overruled would be itself to overrule many decisions of the Court 
which do not accept that view. But the rule of stare decisis embodies a 
wise policy because it is often more important that a rule of law be settled 
than that it be settled right. This is especially so where as here, Congress 
is not without regulatory power. Cf. Penn Dairies v. Milk Control Comm’n, 
318 U.S. 261, 271, 275. The question then is not whether an earlier 
decision should ever be overruled, but whether a particular decision ought 
to be. And before overruling a precedent in any case it is the duty of the 
Court to make certain that more harm will not be done in rejecting than 
in retaining a rule of even dubious validity. Compare Helvering v. Griffiths, 
318 U.S. 371, 400-4.” 

The constitutions of many states have a provision similar to Article V, Section 

6, of the Constitution of Florida which provides as follows: 
“The Legislature shall have power to prescribe regulations for calling into 
the Supreme Court a Judge of the Circuit Court, to hear and determine 
any matters pending before the Court in the place of any Justice thereof 


that shall be disqualified or disabled in such case from interest or other 
cause.” 


Under this authority a statute was enacted empowering the State Supreme 
Court to call in a Circuit Judge to sit in place of any justice disabled or dis- 
qualified in any case. 


These provisions of organic and statutory laws in Florida have worked 
admirably and thus prevented uncertainties caused by overruling long estab- 
lished principles of law and constitutional interpretations. 


In an effort to apply the same laudable principles and to preclude or 
prevent any case involving a constitutional question or a decision overruling 
a previous decision of the Supreme Court being decided by less than a majority 
of the whole court, I have carefully prepared and now submit for introduction 
and ultimate passage the following Bill: 


“That the Judicial Code, as amended, is amended by inserting, after sec- 
tion 232 thereof, a new section as follows: 


‘Sec. 232A. Whenever any justice of the Supreme Court is disqualified 
on account of interest, or disabled by reason of illness or unavoidable ab- 
sence, to hear and determine any cause or matter pending in such Court 
or brought before it involving the interpretation or construction of any 
State Constitution or the Federal Constitution, foreign treaty, or any 
established legai precedent, and a majority of the full court having declined 
to concur in the prepared opinion, the justices of the Court not so dis- 
qualified are hereby empowered to call in a judge of any Circuit Court of 
Appeals or a justice of the Court of Appeals for the District of Columbia 
to sit as associate justice in place of the justice so disqualified or disabled 
or absent, and the Clerk of the Supreme Court, upon the suggestion of the 
Court, shall notify such judge or justice and request his attendance at the 
Supreme Court at a time to be designated when such cause or matter may be 
heard; and it shall be the duty of such judge or justice upon receiving such 
notice to attend at the Supreme Court at the time so designated. No such 
judge or justice before whom a cause or matter may have been tried or 
heard shall sit on the hearing of such cause or matter in the Supreme Court!” 
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Editorial 


SMALL CLAIMS COURT IN DADE COUNTY 


The time of this little scene is a year ago. The place: anywhere in Dade 
county. The characters: Joe, a working man, and Mr. Skinflint, who backed 
his big sedan into Joe’s parked car and crumpled the fender. ‘‘Here’s a bill 
from the garage’”’ says Joe. ‘‘Twenty bucks.”’ 


‘*T haven’t got time to be bothered with such trivial stuff’’ says Skinflint. 
‘*Get out of here and stop annoying me.”’ 


‘“But you know you ought to pay it’’ says Joe. ‘‘Besides, I’ve got to 
have the money so I can get my car out of the garage.’’ 


“*So what? What are you going to do about it?”’ 
Joe is burned up. ‘‘I’ll sue you’’! he shouts. 
‘*Go ahead,’’ says Skinflint, with a sneer. 


And Joe never did sue, because he found out it would cost $10 just to 
file the suit, and he’d have to hire a lawyer, and it might be months before 


the case would be tried. So he just paid the $20 himself, muttering that a 
little man couldn’t get justice. 


Remember the days when such incidents were common? It could have 
happened to you, and probably did, with some variation in details. 


You know now, if you’ve been keeping posted on what goes on, that it 
needn’t happen here any more. 


During the past 12 months several hundred persons in Dade County have 
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discovered the new, cheap, easy way to collect just claims ranging from $1 
to $99.99 ; the small claims courts. 


These courts were established October 1, 1943, with the five justices of 
the peace as judges. 


‘We have had no complaints concerning the operation of these courts,”’ 
writes Sydney L. Weintraub, chairman of the small claims courts committee 
of the Dade County Bar Association in his annual report. 


‘‘This committee is happy to report,’’ Weintraub continues ‘‘that the 
courts appear to be accomplishing the purpose contemplated in their creation, 
to-wit: provide a procedure whereby the ‘‘littlke man’’ so to speak, in the 
community can get his case before the court for a small filing fee and have 
it heard within 15 days without necessity of any technical and complicated 
procedure. ”’ 


In ease you haven’t heard before, here’s the way it works: 

Suppose you have a just claim for any amount less than $100. Whoever 
owes you the money refuses to pay. You go to the nearest small claims court 
and tell the clerk your story. She helps you fill out a simple statement of 
the facts. You pay $2.50 and the postage for having a notice sent to the 
defendant by registered mail. A hearing is set, right then, for a time not 
less than five days from the date you file the suit. You need no lawyer. 


Here’s the way it has been working, on the basis of reports from small 
claims court judges on 340 suits filed from Oct. 1, 1948 to last June 1: 

Thirty-five per cent of the cases have been settled without a hearing. 
This means if you were a plaintiff in one of these 117 cases, you got the money 
due you, plus the $2.50 filing fee, without even appearing in court. 

Thirty per cent of the cases have resulted in judgments for the plaintiffs. 
Had you been the plaintiff in one of these 102 cases, you attended a hearing 
at which the defendant told his story too. Then you either got your money 
right away or in installments, as directed by the judge. 

In 10 per cent of the cases, the defendants won. This means that if you 
were a plaintiff in one of these 34 cases, you lost, because the judge, after 


hearing both sides, decided you weren’t entitled to the money you claimed 
was due you. 


Twenty-five per cent of the 340 cases were reported as new suits, still 
pending. 

Weintraub, who drafted the legislative act creating the small claims 
court in collaboration with Circuit Judge Paul D. Barns and Assistant County 
Solicitor Glenn C. Mineer, is enthusiastic about the results of the first year’s 
operation. 


In an address to the bar association, he explained the simplicity and cheap- 
ness of the procedure, adding: 

‘‘The very people who litigate in the smaller courts are our jurymen in the 
courts of larger jurisdiction. It is important to us as lawyers that they have 
respect for our judicial system and not come up to the larger cases as jurymen 
with a prejudiced impression that justice is only for those of wealth.’’ 


Miami 


(Editorials Continued on Page 267) 
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THE ORIGIN OF THE FLORIDA STATE BAR 
ASSOCIATION 


By Warren L. Jones of the Jacksonville Bar 


In 1906 the Jacksonville Bar Association, then nine years old and com- 
prising about sixty members, held six meetings. The last of these was held 
on December eighth. The Association was considering a proposed amendment 
to the judiciary article of the Florida Constitution, the Employees Liability Act 
was under discussion, problems of pleading and practice were in the hands of 
a committee for consideration, a solution was being sought for the congested 
condition of the court dockets, and a complaint against a member of the bar 
for unethical conduct was being investigated. These problems, the same or 


similar to those confronting us now, were the problems of the organized bar 
of a generation ago. 


At this final meeting of the Jacksonville Bar Association, W. B. Clarkson, 
President of the Association, presided, and Secretary George Couper Gibbs 
transcribed the minutes. The meeting was held in the Duval County Criminal 
Court Room. Fifteen members were present. Nathan P. Bryan, later to become 
United States Senator and Judge of the Circuit Court of Appeals, moved “That 
at the next annual meeting and banquet of this Association the members of 
the Supreme Court, the Attorney General, the State judicial officers, including 
Circuit Judges, Criminal Court Judges, State’s Attorneys and County Solicitors, 
the judicial officers of the United States in the two districts of the State, rep- 
resentatives from all local bar associations, and representatives from each bar 
in the State where there is no association, be invited to attend for the purpose 


of forming a State Bar Association.”” The motion was seconded, discussed at 
length and was carried. 


The invitation was extended for February 7th, 1907, and on that day 
fifty-three of the lawyers of Florida assembled in the Board of Trade Audi- 
torium in Jacksonville. Eight local bar associations were represented. President 
Clarkson called the assemblage to order, stated the object of the meeting, and 
read a telegram from the Justices of the Supreme Court approving the project. 


Governor F. P. Fleming was selected as temporary chairman and George Couper 
Gibbs as temporary secretary. 


A committee was appointed to draft and report a constitution and by-laws. 
The Committee reported and the constitution and by-laws were adopted. Dues 
were fixed at five dollars a year. Standing committees, five in number, on 
Admission to the Bar, Judicial Administration and Legal Reform, Legal Edu- 
cation, Grievances and Memorials, were created. The Constitution and By-Laws 
bore a marked similarity to those of the Jacksonville Bar Association. 


A nominating committee composed of Messrs Hunter of Tampa, Clarkson 
of Jacksonville, Carter of Gainesville and Mickler of St. Augustine, was ap- 
pointed to propose nominees for the several offices of the Association. Robert 
L. Anderson of Ocala was nominated for President, Fred T. Barnett of Jack- 
sonville for Secretary and John W. Burton of Arcadia for Treasurer. Those 
named were elected. As has many times since happened, a motion was sub- 
mitted fixing the place of the next meeting, and, as has always since happened, 
the motion was declared out of order. 


The annual meeting of 1908 was held at the Continental Hotel, Atlantic 
Beach, on June 25th and 26th. President Robert L. Anderson was in the chair. 
The Treasurer reported a balance on hand of $712.10. For the subject of his 
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annual address the President chose “Education in Citizenship,” and stressed 
the obligation which civilization owes to the legal profession in the develop- 
ment of democratic institutions and the protection of human rights. 


A code of Ethics was submitted by the Committee on Legal Education. 
Considerable debate took place upon the provisions relating to a lawyer’s duty 
to defend an indigent prisoner and the propriety of defending a person known 
or believed to be guilty. Discussion also occurred upon the provision pertaining 
to the reliance upon technical defenses. Fred T. Myers of the Tallahassee bar 
was elected President and the Secretary and Treasurer were reelected. A com- 
mittee was appointed to consider the establishmnt of a Law Journal. 


In 1909 the bar of St. Augustine was host to the convention of the Associa- 
tion. The Treasurer reported a balance of $673.83. President Myers spoke 
upon the topic “Which, the Mob or the Law,” a subject then most timely. The 
Code of Ethics was again considered, with the provisions relating to contingent 
fees provoking the most discussion. Judge Rhydon M. Call, then Judge of the 
Fourth Judicial Circuit, and who later rendered such distinguished service as 
United States District Judge, addressed the meeting and made a number of 
proposals for changes in the law. He recommended, among other things, a 
revision of the judiciary article of the Florida Constitution, a matter again 
having the consideration of the Association; the revision and codification of 
the laws of probate and guardianship, partially accomplished by the Probate 
Act of 1933, and to be completed by the Guardianship Act now in progress, and 
the selection of juries, a problem which the Association will again consider. 
Extensive discussion followed and committees were appointed to consider the 
proposals made, prepare appropriate legislative measures and report. 


The Executive Council was directed to provide for the publication of a 
Law Journal. Past President Robert L. Anderson consented to serve as editor 
for a year. It was determined that the Secretary should receive compensation. 


E. R. Gunby of Tampa was elected as President and the Secretary and Treasurer 
were again reelected. 


The Association closed second year with 186 members, located as follows: 
Jacksonville 61, Tampa 20, Ocala 17, Marianna 13, Tallahassee 8, Bartow 6, 
Pensacola 6, Live Oak 5, Orlando 4, Arcadia 4, Miami 3, Starke 3, Titusville 3, 
St. Augustine 3, Gainesville 2, Key West 2, Palatka 2, West Palm Beach 2, 
Brooksville 2, Inverness 2, DeLand 2, Fort Myers 1, Fernandina 1, Eustis 1, 
McClenny 1, Monticello 1, Sanford 1, DeFuniak Springs 1, Leesburg 1, Manatee 


1, Green Cove Springs 1, Quincy 1, St. Petersburg 1, Bradenton 1, Madison 1, 
Crawfordville 1, and Punta Gorda 1. 


At the end of two years the Association found itself well organized with 
a program before it and committees appointed to carry out the policies adopted, 
and a Law Journal authorized to keep the bar informed of the problems of the 
profession and of the progress of the work of the Association. For such ac- 
complishment as the Association has achieved much credit is due to those who 
so well laid the foundations of the organization at the time of its inception. 
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MILITARY JUSTICE IN WAR-TIME* 


By Lt. Cot. Ep. R. BENTLEY, JAGD. 


Staff Judge Advocate, IX Fighter Command 
European Theater of Operations 


With ten million sons of America in the army, or in immediate prospect 
of induction, the public is more interested in Army discipline and punishments 
than ever before. The general impression has existed in America that punish- 
ments for military offenses are summary and most severe, particularly in war- 
time. The term “court-martial” has always had a harsh and forbidding sound 
to civilians. Although these popular conceptions are not justified by the facts, 
it is only natural that the editor of the Florida Law Journal should inquire 


as to the procedure and administration of military justice in the army during 
time of war. 


When a man becomes a soldier he takes an obligation not only to serve 
the United States against all its enemies whomsoever but to obey the President 
of the United States and the orders of the officers appointed over him according 
to the rules and Articles of War. In short, he has entered into a new environ- 
ment and has become subject to a new system of law. Just what is this new 
system of law and how does it differ from our civil law? Like the civil law, 
military law is partly written and partly unwritten. The written law consists 
primarily of the Articles of War, the Manual for Courts-Martial, Army Regu- 
lations and base and station regulations prescribed by proper authority. The 


unwritten law consists of the customs of the service as established by authorita- 
tive military precedents. 


Discipline Necessary 


It should be apparent to everyone that in the handling of an army of mil- 
lions of men some system of discipline is necessary. For instance; from the 
very nature of the housing and the general conditions under which men live, 
a thief cannot be tolerated in the army; the need and importance of the safety 
and security of the men, the value and importance of great quantities of ma- 
teriel intrusted to the army, demands the use of guards and sentinels who are 
alert and do not sleep at their posts; officers must be respected and their orders 
promptly and implicitly obeyed. Just as in civil life, the greatest good of the 
greatest number and the protection of the many against the few are basic and 
guiding principles. Wherever the army goes it is a representative of the 
Government of the United States of America and of the people of that nation. 
As such, the soldier by his conduct must win and preserve a healthy respect 
for the uniform he wears and officers must be required to follow those lines 
of conduct becoming to an officer and a gentleman. Conduct which will bring 
discredit upon the military service cannot be condoned or tolerated. Because 
the members of the army are drawn from civil life, they conduct themselves 
much the same in the army as they did before. There ar esome who are anti- 
social, some who break the rules made for their conduct, some who defy au- 
thority and even violate the laws of the state and federal governments or the 
laws of an allied government in whose country they may be stationed. In 
order to punish these offenders and as a warning to others, some system of 
punishments must be provided. In civil life the breaking of a state or federal 


*Approved for publication by Headquarters European Theater of Operations United 
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law leads to accusation and trial and, upon conviction, punishment appropriate 
to the offense. Likewise, in the army, except for minor offenses where company 
punishment under Article of War 104 may be administered, no punishment may 


be imposed except after charges have been preferred and a conviction had at 
a legal trial by court-martial. 


Articles of War and Types of Courts-Martial 


Early in the history of our nation it was recognized that the Army should 
keep its own house in order, and particularly in time of war should not be 
hampered by being wholly subject to the civil law. As a result the Articles 
of War were adopted by Congress giving to the army jurisdiction over all 
military offenses committed by its members. In time of war all offenses com- 
mitted by persons subject to military control, whether military, statutory or 
common law offenses are subject to the jurisdiction of the military courts. The 
Articles of War set up three types of courts: Summary Courts-Martial, Special 
Courts-Martial and General Courts-Martial. A Summary Court-Martial con- 
sists of one officer. It does not have power to adjudge confinement in excess 
of one month, restriction to limits in excess of three months or forfeiure or de- 
tention of more than one month’s pay. Summary Courts cannot try commis- 
sioned officers or nurses in any event; nor non-commissioned officers if they 


object, unless authority be given by an officer exercising General Court-Martial 
jurisdiction. 


Special Courts-Martial may consist of any number of officers not less than 
three. This court cannot adjudge confinement in excess of six months nor for- 
feiture of more than two-thirds pay per month for a period not exceeding six 


months. It has no power to adjudge dishonorable discharge, and cannot try a 
commissioned officer. 


General Courts-Martial consist of five or more officers appointed by the 
commanding officer of an Army, Corps, Division or separate Brigade and by 
other commanding officers when empowered by the President. A General 
Court-Martial must have detailed as one of its members a law member, prefer- 
ably an officer of the Judge Advocate General’s Department, but if not avail- 
able, then an officer of some other branch especially qualified to perform the 
duties of a law member. General Courts-Martial have power to try any person 
subject to military law for any crime or offense made punishable by the 
Articles of War, and may assess any punishment within the, maximum limits 
provided by Congress and set out in the Manual for Courts-Martial. This court 
is also authorized by law to try certain other persons not members of the armed 
forces, such as civilians accompanying the army, saboteurs, spies. 


Safeguarding the Rights of the Accused 


In effect, courts-martial are both judge and jury. The qualifications re- 
quired of members of the court, their familiarity with military life and customs, 
insures a body more competent and dependable than the average criminal court 
jury. The law member on the general court-martial provides legal guidance 
similar to a judge. For all the courts the procedure is definite, simple and 
easily followed; and it must be strictly followed in letter as well as in spirit. 


The summary court is informal in its nature and without prosecutor or 
defense counsel. However, in special and general courts, the authority ap- 
pointing the court designates a trial judge advocate and a defense counsel and 
for each general court-martial he may appoint one or more assistant trial judge 
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advocates and one or more assistant defense counsel. In addition, the accused 


has the right to select and be represented by personal counsel of his own 
choosing. 


Safeguards Before Trial 


Before one subject to Military Law can be brought to trial by one of the 
courts-martial, charges must be preferred by some person, also subject to 
Military Law, as the accuser, who makes the necessary affidavit as to the 
truth of the charges either on personal knowledge or information and belief 
after investigation. The commanding officer carefully examines the charges 
to determine whether they are properly signed and sworn to, that they are in 
proper form, that they sufficiently allege an offense or offenses cognizable 
by court-martial and that the specifications are properly alleged under an ap- 
propriate Article of War. 


After an informal investigation he may determine that only a minor of- 
fense has been committed and dispose of the charges under the 104th Article 
of War, (unless the accused demands trial) punishment under which, in the 
case of an enlisted man, cannot exceed one of the following: admonition, repri- 
mand, withholding of privileges for a period not exceeding a week, restriction 
to certain specified limits for not exceeding a week or hard labor for not ex- 
ceeding a week. Neither forfeiture of pay nor confinement under guard may 
be imposed on an enlisted man under this Article of War or by any other means 
except after a legal trial as set out hereinafter. 


If the offense cannot be disposed of under the 104th Article of War he will 
take prompt action to refer the case to the lowest court that has power to 


adjudge an appropriate punishment. If it is a serious offense and it appears 


that the case shouid go to a general court-martial or that the case involves an 
offense for which a dishonorable discharge can be given, then he will forward 
the charges and allied papers to an officer who will make a thorough and im- 
partial investigation as to the truth of the matters set forth in the charges, 
whether the charges are in proper form, whether there is any reason to believe 
that the accused is insane and make his report, which shall contain a summary 
of the expected testimony and his recommendation as to what disposition should 
be made of the case in the interests of justice and discipline. At this investi- 
gation, the accused must be informed of the charges against him. Full oppor- 
tunity must be given to him to cross-examine witnesses against him and present 
anything he may desire in his own behalf, either in defense or mitigation. Neith- 
er the accused nor his witnesses may be forced to incriminate themselves. The 
accused must be advised of his right to remain silent or to make a verbal or 
written statement. Should he elect to make a statement, he must be warned 
that any statement made by him may later be used against him and that no in- 
ference can be drawn as to his guilt or innocence because of his silence. If a 
statement amounting to a confession is made, before it is admissible in evidence 
at a subsequent trial, it must affirmatively appear that it was made volun- 
tarily; and prior to making it the accused should be advised of his rights in 
respect to making a statement and the risk of having such statement used 
against him. The charges, the report of the investigation and allied papers are 
then forwarded to the officer exercising general court-martial jurisdiction, who, 
before directing trial, refers them to his staff judge advocate for consideration 
and advice as to whether the charges are in proper form and whether the ex- 
pected evidence is sufficient to support a prima facie case. The officer exer- 
cising general court-martial jurisdiction then refers the case to a trial judge 
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advocate of a General Court-Martial for trial, or authorizes that the charges 
be disposed of by appropriate inferior court. The trial judge advocate must 
serve a copy of the charges on the accused. 


In time of peace no person shall, against his objection, be brought to trial 
before a general court-martial within a period of five days subsequent to the 
service of charges upon him. This is to provide accused with sufficient time 
to prepare his defense. The Assistant Judge Advocate General in this theater 


of operations has required the same procedure to be followed during this war 
period. 


Safeguards During Trial 


Nowhere in civil procedure will you find more exacting safeguards thrown 
around the accused than in a court-martial trial. As previously stated, he is 
provided with regularly appointed defense counsel gratis and may have his 
individual counsel. He may challenge any member of the court for cause and 
may challenge peremptorily any one member of the court except the law mem- 
ber. After arraignment he may file special pleas, stand mute or plead guilty 
or not guilty. If he pleads guilty, the record must show that an explanation 
was made to him of the effect of his plea of guilty after which he is given an 
opportunity of stating whether or not he wishes to withdraw his plea of guilty 
or allow it to stand. In case the court decides that a plea of guilty was entered 
improvidently or through lack of understanding of its meaning and effect, it 
may direct that the trial proceed as if he had pleaded not guilty. While an ac- 
cused can be convicted solely on his plea of guilty, such procedure is frowned 
upon by The Judge Advocate General who insists that the trial judge advocate 
should at least present evidence sufficient to establish prima facie all the ele- 
ments of the offense charged. The accused cannot be convicted upon his un- 
corroborated confession. Again, at the close of the prosecution’s case the ac- 
cused must be advised of his right to remain silent, to make an unsworn state- 
ment to the court either in person or through his counsel or to take the stand 
and be sworn and testify under oath and be subject to cross-examination as any 
other witness. Essentially the same rules of evidence apply in courts-martial as 
in state and federal courts. After the introduction of testimony, counsel for 
both the prosecution and defense may present arguments. The court must reach 
its findings upon secret written ballot and two-thirds of the members present 
at the time the vote is taken must concur in the findings of guilty and in cases 
where the death penalty is mandatory all members of the court must concur in 
such findings. A recent Federal District Court has held that the finding must 
be unanimous if the death penalty is only authorized by the table of maximum 
punishments. After a finding of guilty, the court is opened to receive any evi- 
dence of previous convictions, data as to age, pay and service, after which the 
court is closed to adjudge a sentence which must be determined by secret 
written ballot. For the ordinary sentence, two-thirds of the members present 
at the time the vote is taken must concur in the sentence, for a sentence of life 
imprisonment or confinement for more than ten years three-fourths of the mem- 
bers present at the time the vote is taken must concur, and in the case of a 
sentence of death, all must concur. 


Safeguards After Trial—Have Effect of Appeals 


Safeguards before trial and during trial are not only scrupulously observed 
in courts-martial but the safeguards after trial are far more favorable to ac- 
cused than in our civilian criminal procedure and are strictly followed without 
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any action by accused or his counsel. The procedure which corresponds to an 
appeal is automatic. The record of trial, a copy of which is furnished accused 
without cost in general cases, must be reviewed by the officer appointing the 
court, that is, the reviewing or confirming authority. The Staff Judge Advocate 
reviews all types of cases and in general cases makes a summary of the evidence 
for the Reviewing Authority; points out any errors or irregularities in the record 
of trial and advises whether or not these irregularites have injuriously affected 
any of the substantial rights of the accused; renders an opinion as to the legal 
sufficiency of the evidence to support the findings and the legality of the sentence 
and makes recommendations as to whether the findings and sentence should be 
approved or disapproved in whole or in part; whether any clemency should be 
extended either by reduction, remission or suspension of sentence and submits 
to the reviewing authority a form of action designed to carry into effect these 
recommendations. After this careful check has been made and the reviewing 
authority has acted on the record, the record of trial is forwarded to the Judge 
Advocate General (in this theater the Assistant Judge Advocate General. This 
position was for a time held by Brigadier General L. H. Hedrick before he be- 
came Chief Judge Advocate for the Air Forces and now by Brigadier General 
Edwin C. McNeil, a distinguished and experienced officer who was assistant 
Judge Advocate with General Pershing in France during the last war) where 
the case is again reviewed by the section of Military Justice, consisting of 
officers of the Judge Advocate General’s Department, who carefully check the 
legal sufficiency of the evidence to support the findings and the legality and 
appropriateness of the sentence. In the event the sentence involves a penalty 
of death, dismissal not suspended, dishonorable discharge not suspended, or con- 
finement in a penitentiary the record of trial is passed on by a Board of Review, 
consisting of not less than three high ranking officers experienced in military 
law and members of the Judge Advocate General’s Department. Like an ap- 
pellate court this board renders a written opinion as to whether there is sub- 
stantial competent evidence to support the findings, and, having found that 
there is, they examnie the record of trial to see if there has been any error of 
law at any stage of the proceedings from the time of preferring the charges to 
adjudging sentence and if so, was it prejudicial to the substantial rights of the 
accused. Both the opinion of the Board of Review and the findings of the sec- 
tion on Military Justice then go to The Judge Advocate General (in this the- 
ater of operations the Assistant Judge Advocate General) for his concurrence 
or non-concurrence. Should The Judge Advocate General not concur in the 
holding of the Board of Review, all papers in the case, including the Board of 
Review’s opinion and his own dissent therefrom, are sent to the Secretary of 
War for action of the President who may confirm the action of the reviewing 
or confirming authority below, in whole or in part, with or without remission, 
mitigation or commutation, or may disapprove, in whole or in part, any finding 
of guilty and may disapprove or vacate the sentence, in whole or in part. In 
a distant theater of operations such as this one, and with a Branch Office of 
The Judge Advocate General, the presidential function outlined above may be 
performed by the Commanding General of the theater if he is not the reviewing 
authority. 


Under provisions of Articles of War 48 and 5014, the execution of all sen- 
tences of death, dismissal not suspended in the case of an officer, dishonorable 
discharge not suspended, or confirement in a penitentiary, must be withheld 
until the Board of Review, the Judge Advocate General, and the President of 
the United States in appropriate cases, have found the record of trial legally 
sufficient to support the sentence. No authority can order execution of sen- 
tences in this category until the above procedure has been strictly complied with 
except in sentences involving dishonorable discharge or confinement in a peni- 
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tentiary based solely on a finding of guilty of charges and specifications to which 
accused has pleaded guilty. 


An exception to withholding executions until reviewed by the President is 
made in time of war in respect to all sentences to death in cases where the ac- 
cused is convicted of murder, rape, mutiny, desertion or as a spy, and also in 
cases of dismissal of officers below the grade of Brigadier General. These sen- 
tences may be carried into execution upon confirmation by the commanding 
general of the army in the field. 


It is appropriate to say that the Board of Review, which is possibly per- 
forming the most important function in the chain of testing the correctness 
and legality of the records in the more serious cases, is as able and does its 
work as carefully as any state supreme court you will find. Particularly is this 
true of the Board of Review serving in this theater. The members are all un- 
usually able lawyers, well versed in military law, and have written opinions as 
carefully prepared and legally sound as those by our best civil appellate courts— 
the Board is in fact the supreme court of our courts-martial system. 


Speedy Justice 


To ensure that no accused will languish in confinement without a prompt 
trial, the Articles of War provide that any officer who is responsible for un- 
necessary delay in investigating or carrying a case to final conclusion shall him- 
self be subject to court-martial, the charges are required to be forwarded to the 
officer exercising genera! court-martial jurisdiction within eight days after 
the accused is arrested or confined. If it is impracticable to meet this time 
schedule, a report must be made to superior authority giving the reasons for 
the delay. Even in this theater of operations, if the time elapsing between the 
date of the charge or confinement and the action after trial by the reviewing 
authority is in excess of thirty days the Assistant Judge Advocate General will 
want to know why, and woe to that staff judge advocate who does not have a 
good reason forthcoming. The actual results in the European Theater of Op- 
erations during the month of May, immediately preceding the invasion of the 
European continent, with troops scattered throughout Iceland, North Ireland, 
Scotland and the countrysides of England from Land’s End to the white cliffs of 
Dover, the average number of elapsed days for each general case for all forty-five 
jurisdictions stationed here was actually 40.7 days. In view of the difficulties of 
transportation, congested mail and inadequate courier facilities, coupled with gi- 
gantic invasion preparations, this record of speed puts civil courts to shame. By 
directive, most jurisdictions require, in the case of general courts-martial, that 
charges shall be prepared within forty-eight hours after the commission of the 
offense or the apprehension of the accused, that the investigation be completed 
within the next forty-eight hours and forwarded to the officer exercising general 
court-martial jurisdiction within the following twenty-four hours. Most of 
the jurisdictions also require that summary court-martial cases should be dis- 
posed of within 3-8 days and special court-martial cases within 10-15 days from 
the date of the commission of the offense or the apprehension of the accused. 
As a matter of fact, these limitations are substantially met. While no undue 
delay of a trial is tolerated, all reasonable time for a fair and impartial trial 
is given and the review of the record after trial in all its steps is painstaking, 
deliberate and thorough. 
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Clemency 


When the commanding officer refers the case to the lowest court competent 
to assess an adequate punishment, clemency is being exercised. After a soldier 
has been found guilty and sentenced by a military court almost as much at- 
tention is given to a consideration of clemency as was given to the trial of the 
case in the first instance. Clemency may take the form of suspension of the 
execution of the sentence, in whole or in part, the remission of the whole or 
any part of the sentence, or the reduction of the sentence as adjudged by the 
court. After an accused has been found guilty and sentenced, the defense may 
submit in writing for attachment to the record of trial any matters as to 
clemency which it desires to have considered by the members of the court or 
the reviewing authority, whether or not such matters would have been, under 
applicable rules, admissible as evidence. The court, or any member or members, 
may join in the recommendation of the defense counsel or submit separate recom- 
mendations to clemency to be forwarded with the record of trial. The reviewing 
authority may grant clemency either on the recommendation of the Staff Judge 
Advocate or on his own initiative. The Judge Advocate General’s office some- 
times recommends that the sentence be mitigated or reduced because of the 
severity of the sentence or for the purpose of equalizing sentences for similar 
offenses. Regulations provide that each general prisoner serving a sentence of 
six months or more shall be considered for clemency at some time during the 
first six months of the period of confinement and annually thereafter. Provision 
is made for the recommendation of immediate clemency in unusual cases. Ap- 
plication for clemency may be made by the accused or by any other person in 
his behalf. The application is made to The Adjutant General who usually sends 
it to The Judge Advocate General for remark and recommendation in which — 
office the record of trial is again analysed by experienced legal officers for miti- 
gating or extenuating circumstances, the weight of the evidence and the ap- 
propriateness of the sentence to the offense. The personal record of the prisoner 
is considered in respect to his age, mental status, physical condition, the condi- 
tion of his family and dependents, his home record, his military record, previous 
convictions and their nature, his conduct while in confinement, whether he has 
required any disciplining during his period of confinement, his attitude towards 
his fellows, his superiors and the service. 


Regulations also provide an automatic method of clemency depending en- 
tirely upon the conduct of the soldier while in confinement. This is known as 
“good conduct time,” whereby a prisoner is credited with ten days the first 
month and five days a month thereafter unless the same is forfeited by bad 
or uncooperative conduct while in confinement. The result of this regulation 
is that a prisoner sentenced to one month with credit for good conduct will ac- 
tually serve 20 days and one sentenced to two months will serve 45 days. Military 
personnel sentenced to six months or less usually serve their sentences to con- 
finement in the station stockade and those over six months, or with a dishonor- 
able discharge, whether suspended or not, unless the offense is one involving 
moral turpitude, are sent to a disciplinary training center where every effort 
is made at rehabilitation. To provide this opportunity for rehabilitation the 
reviewing authority, except in the more serious offenses, suspends the execution 
of the dishonorable discharge until the soldier’s release from confinement. In 
this theater, the policy has been to conserve manpower to the fullest extent and 
prevent courts-martial from being used as an avenue of escape from hazardous 
duty. In order that the dual objective of deterring others and saving the soldier 
for the service may be accomplished in the cases of prisoners whose conduct 
during confinement indicates the probability that he will carry on reasonably 
well as a soldier, our present military commanders have pursued the policy of 
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suspending his sentence in order to give him an early opportunity to prove 
himself, even if he has served only a small portion of his sentence. If he makes 
a good soldier, the remainder of the sentence is remitted; if he falls down, the 
suspension is vacated. What has been said here applies more to purely military 
offenses than to those involving moral turpitude. After completing a sentence 
involving dishonorable discharge, a man may wish to regain his civil rights. 
In such a case he may make an application to the President for a pardon. 


The public believes that the inevitable sentence for sleeping on post and 
other offenses committed at or near the battle area is death. No soldier has 
suffered death as a punishment for a military offense in this theater. The 
usual penalty adjudged for sleeping on post for an example has been from 1 
to 5 years, depending on the circumstances of the particular case. By good 
conduct and cooperation while in confinement the convicted soldier can hope to 
actually serve a much shorter period. 


It is difficult to imagine any method by which any system of law could be 
administered with a greater consideration for clemency in deserving cases than 
that used by the Army of the United States. Nowhere can a convicted person 
be as sure of fair and just treatment as under our system of military justice. 


General Comments 


It is a tribute to military procedure and the efficiency with which it has 
been administered that the number of courts-martial is so consistently low. 
Just prior to Pearl Harbor the army had the lowest peace-time court-martial 
‘rate in its history, averaging about 4.15 per thousand. The average of courts- 
martial per thousand troops in this theater is about the same as the peace-time 
figure quoted above. During the past six months the IX Fighter Command, for 
which the writer is Staff Judge Advocate, has maintained the remarkably low 
average of 2.81 per thousand, a fact of which we are justly proud. The low 
record in this theater is more remarkable when it is remembered that the Parlia- 
ment of Great Britain enacted what is called the Visiting Forces Act whereby 
Britain relinquished to the United States Army any jurisdiction it may have had 
over violations of British Criminal law by persons subject to United States 
military control stationed within her borders. Our military courts have not only 
tried all purely military offenses and violations of the laws of the United States 
committed by our soldiers but also violations of the laws of England, Scotland, 


North Ireland and Iceland as being offenses of a nature to bring discredit on 
the military service. 


This excellent record is due in large part to the attitude of the Judge 
Advocate General’s office, best summarized in a letter written late in 1940 by 
a former Judge Advocate General to all Staff Judge Advocates: 


“In view of the rapid expansion of the Army, I am most solicitous 
that no case be recommended for trial by General Court-Martial until 
it has had the most careful consideration of all facts involved including 
the nature of the offense, the moral and psychological factors, and the 
salvage value of the offender. I am confident that the exercise by staff 
judge advocates of imagination, humanity and sound judgment, with 
attention to technical details only in cases in which law and justice de- 
mand it, will greatly assist in obtaining results which attest the wisdom 


of Congress in adopting selective service as a peace-time method of per- 
sonnel procurement.” 


The sound American doctrine guiding the policies of the chief law office of 
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the United States Army was further emphasized by Major General Myron C. 


Cramer, Judge Advocate General, in an address before the Washington State 
Bar Association, September 1942, when he said: 


“Our Anglc-American institutions that have been developed over a 
period of a thousand years are now held in the balance. Never in re- 
corded history has civilization, as we know it, faced such a crisis. Lights 
go out in many parts of the world, the freedoms fought for and es- 
tablished by free men are being challenged on all sides. Democracy and 
totalitarianism are gripped in mighty battle and totalitarianism must be 
destroyed. Constitutional Government must find within itself the 
powers necessary to its own preservation. In this total war, the rule 
of law rather than the rule of men, must be preserved. This contrast in 


philosophy of Government and in the rights of man is the world issue 
today.” 


A digression here to comment on the cooperation of the British police of- 
ficers is in order. The Visiting Forces Act which concedes to our military 
courts jurisdiction over non-military offenses committed by our soldiers among 
the civilian population has made the traditional English Bobby and the local 
constable, both of whom are career men, important to us as investigators and 
witnesses. Their ability is of the highest order and their cooperation has been 
superb. These trained officers make thorough and impartial investigations for 
the reason they are able to recognize vital and necessary evidence when they 
see it and to turn in excellently prepared cases. They are more responsible than 
any other one thing for the notably speedy trials by the British courts. The 
officers know the rules of evidence almost as well as the lawyers trying the 
cases and consequently do not waste the time of the court attempting to give 
inadmissible and irrevelant testimony. Our American states would profit 
immeasurably by a complete rehabilitation of their police systems along the 
lines of the marvellous constabulary system developed by the English people. 


Our military courts will not suffer from comparison with the most effi- 
cient and fair non-military courts to the found anywhere. They administer 
justice in accordance with the best traditions of our American and English 
systems of law. They come as near making the “rule of law rather than the 
rule of men” as any courts yet conceived. The whole of the necessary sub- 
stantive and procedural matters that govern these courts is found in a little 
book of 279 pages called the Manual for Courts-Martial and published by di- 
rection of the President. For brevity, and yet utter completeness, it has never 
been equalled and could well serve as a model for the procedure in our criminal 
and civil courts. Major General Myron C. Cramer, Judge Advocate General, 
recently said, referring to this book, “I venture to say you will not find any- 


where in the world a more compact and more readily understood body of sub- 
stantive and procedural law.” 


My personal experience and observation in the Fourth Service Command, 
in one of the big camps in America, in the Branch Office of the Judge Advocate 
General with the European Theater of Operations and, now in the field with 
this combat command, has convinced me that military justice is carefully and con- 
scientiously administered even in the hurry and stress of war, that substantial 


justice is done and that every person accused of an offense is assured of his 
constitutional rights. 
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FLORIDA APPELLATE PRACTICE AND PROCEDURE 


By LEO L. FOSTER of the Tallahassee Bar 


CHAPTER I 
REVIEW AS OF RIGHT 


The Constitution of the State of Florida establishes the system of appeals 
from the inferior courts to the appellate courts. Florida has Justice of the 
Peace Courts, Municipal Courts, County Courts, County Judges Courts, Criminal 
Court of Record, Civil Court of Record, and other inferior courts, Circuit 
Courts, Court of Record for Escambia County and the Supreme Court of 
Florida. The Justice of the Peace Courts have both civil and criminal juris- 
diction. Article V, Section 22, of the Florida Constitution provides: “The 
Justices of the Peace shall have jurisdiction in cases at law in which the de- 
mand or value of the property involved does not exceed $100.00, and in which 
the cause of action accrued or the defendant resides in his district; and in such 
criminal cases, except felonies as may be prescribed by law, and he shall have 
power to issue process for the arrest of all persons charged with felonies and 
misdemeanors not within his jurisdiction to try, and make the same returnable 
before himself or the county judge for examination discharge commitment or 
bail of the accused, Justices of the Peace shall have the power to hold inquests 
of the dead. Appeal from Justices of the Peace Courts in criminal cases may 
be tried de novo under such regulations as the Legislature may prescribe. 
(Amended, Joint Resolution 4, Acts 1895; adopted at general election, 1896).” 


Section 37.01 provides: “Each justice of the peace in this state shall have: 


(1) Jurisdiction in cases at law in which the demand or value of the prop- 
erty involved does not exceed one hundred dollars and in which the cause of 
action accrued or the defendant resides in his district, including: 


(a) In actions arising on contracts for the recovery of money only, where 
the sum demanded does not exceed one hundred dollars. 


(b) In actions for damages for injury to rights pertaining to the person, 
or to personal or real property, when the damages claimed do not exceed one 
hundred dollars. 


(ec) In actions for penalties not exceeding one hundred dollars. 
(d) In actions upon bonds conditioned for the payment of money not ex- 


ceeding one hundred dollars, though the penalty exceeds that sum, the judg- 
ment to be given for the sum actually due. When the payments are to be made 
by installments, an action may be brought for each installment as it becomes 
due, when the installments do not exceed one hundred dollars each. 


(e) In actions upon judgments rendered in courts of justices of the peace 
or by justices or other inferior courts in cities; but no such action shall be 
brought in the same county within five years after the rendition of the judg- 
ment, except where the docket or record of such judgment shall be lost or 
destroyed. 


(f) To take and enter judgment on the confession of the defendant, when 
the amount confessed does not exceed one hundred dollars, exclusive of costs. 


(g) In actions for damages for fraud on sale, purchase or exchange of per- 
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sonal property, where the damages claimed do not exceed one hundred dollars. 


(h) Of proceedings in attachment, garnishment, replevin, enforcement of 
liens and distress for rent, when the amount of property involved does not 
exceed in value one hundred dollars. The proceedings in all such cases shall 
be as provided by law. 


(i) To foreclose mortgages and enforce liens on personal property, where 
the debt secured does not exceed one hundred dollars. 


(2) Jurisdiction, in counties having a population of over fifty thousand 
according to the last preceding state census and no county court or criminal 
court of record, to try and determine all misdemeanors committed in their re- 
spective districts punishable by fine not exceeding five hundred dollars or by im- 
prisonment not exceeding six months. 


(3) Jurisdiction, in counties having a population of over fifty thousand 
according to the last preceding state census and a county court, to try and de- 
termine all misdemeanors committed in their respective districts punishable by 
fines not exceeding one hundred dollars or by imprisonment not exceeding three 
months.” 


Chapter 22118, Section 1, Laws of Florida 1943 (page 954) provides: “That 
after the passage of this Act, Justice of the Peace Courts located a distance of 
forty or more miles from the county seat in counties having a Criminal Court 
of Record shall have power to hold a court to try and determine misdemeanor 
cases in which the penalty is not more than One Hundred Dollars fine or ninety 
days in jail or both such fine and imprisonment; provided, however, should the 
defendant, after having been duly advised of his Constitutional rights, demand 
a trial by jury, then and in that event he, the defendant shall be bound over to 
the Criminal Court of Record, the County Court, or the County Judges Court 
as the case may be, and required to furnish good and sufficient bond to secure 
his appearance before such court. Provided, further, that all defendants ar- 
raigned before such Justice of the Peace Courts, who elect to waive jury trial 
or enter a plea of guilty, shall be required to sign a formal waiver certified to 
by the judge of said court, and the formal waiver so executed shall be filed 
as other papers in such trial.” Consequently, it seems to be public policy in 
Florida to limit the criminal jurisdiction of the Justice of the Peace Courts. 


The appeal from the civil jurisdiction of the Justice of the Peace Court is 
to the final appellate jurisdiction of the County Court, if a County Court has 
been established in the county, and is by way of full retrial or trial de novo. 
This procedure is established by Article V, Section 18, of the Constitution of the 
State of Florida. Article V, Section 40, of the Constitution prescribes that 
appeals from the civil jurisdiction of the Justice of the Peace Courts may be 
made to the final appellate jurisdiction of the Circuit Court by trial de novo in 
counties where no County Court has been established. The appeal from the 
criminal jurisdiction of the Justice of the Peace Court is to the final appellate 
jurisdiction of the Circuit Court by way of full retrial or trial de novo, as es- 
tablished by Article V, Section 22, of the Constitution. Appeals from the 
Municipal Court are to the final appellate jurisdiction of the Circuit Court, as 
is established by Article V, Section 11, of the Constitution. Appeals from the 
County Court are to the final appellate jurisdiction of the Circuit Court, as 
is established by Article V, Section 11, of the Constitution. Appeals from the 
County Judge’s Court relative to probate infants’ estates, etc., are to the non- 
final appellate jurisdiction of the Circuit Court, as is prescribed by Article V, 
Section 11, of the Constitution; appeals from the original jurisdiction of the 
County Judge’s Court are to the final appellate jurisdiction of the Circuit Court. 
Appeals from the Civil Court of Record and other inferior courts of civil juris- 
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diction created by the Legislature under Article V, Section 1, are to the final 
appellate jurisdiction of the Circuit Court. Appeals from the Criminal Court 
of Record, where any misdemeanors are concerned, are to the final appellate 
jurisdiction of the Circuit Court, as is prescribed by Article V, Section 11, of the 
Constitution, and appeals from the same court wherein felonies are involved are 
to the Supreme Court of the State of Florida, as prescribed by Article V, Sec- 
tion 3 of the Constitution. Appeals from the original jurisdiction of the Circuit 
Court are to the Supreme Court, as is prescribed by Article V, Section 5 of the 
Constitution. Review of the nonfinal appellate jurisdiction of the Circuit Court 
are to the Supreme Court, as is prescribed by the same section is by certiorari. 
Appeals from the Court of Record for Escambia County are to the Supreme 
Court, as is prescribed by Article V, Section 40 of the Constitution. 


The only de novo trials involve civil cases from the Justice of the Peace 
Courts to the County Courts (Article V, Section 18), and criminal cases from 
the Justice of the Peace Courts to the Circuit Court (Article V, Section 22). 


This system of review is a review of right, as distinguished from review 
by leave of Court. Leave of Court is not required in any case, except in ap- 
peais in habeas corpus cases. 


Justices of the Peace Courts have proven in many instances in Florida 
highly unsatisfactory. In Leon County the Justices of the Peace Courts have 
been virtually abolished because the Justices of the Peace and the Constables of 
that court run on a “do nothing” platform and after they are elected, they per- 
form no duty unless they are compelled to do so. This procedure of abolishing 
a court created by the State Constitution has proven effective in Leon County 
and has been followed by other counties in the state. 


De nova trial (Civil cases from J.P. to County Court, Art. 5, Sec. 18 


(Criminal cases from J.P. to Circuit Court, Art. 5, Sec. 22 


CHAPTER II. 
INVOKING APPELLATE JURISDICTION 


An appellate proceeding is commenced by filing a notice of appeal in the 
trial court and when entered vests the Appellate Court with jurisdiction. We 
are not discussing the constitutional writ of certiorari which may be used to 
invest the Appellate Court with jurisdiction. 


CHAPTER III. 
SUPERSEDEAS 


There are many statutes and court rules in Florida relative to supersedeas. 

Section 59.18, Florida Statutes 1941, provides that every writ of error 
shall operate as a supersedeas if sued out during the session of court at which 
the judgment was rendered, or within thirty days thereafter, if, within said 
time, the plaintiff in error, if he be the plaintiff in the court below, shall have 
paid all costs which may have accrued in and about said suit up to the time 
when the writ shall be issued, and shall have filed a bond payable to the de- 
fendant, with two good and sufficient obligors, to be approved by the judge 
or clerk of the court below, in a sum sufficient to cover all costs which may 
accrue in the prosecution of the writ, conditioned to pay the said costs if the 
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judgment of the court below shall be affirmed; or if he be a party in the court 
below against whom a judgment has been given, shall have filed a bond payable 
to the adverse party with like obligors and approved in like manner as the bond 
hereinbefore required of the plaintiff, and if the judgment be a money judg- 
ment, in a sum sufficient to cover the amount for which the judgment was 
given, together with costs, conditioned to pay the amount of the judgment with 
interest and costs, if the same shall be affirmed by the appellate court, but if 
the judgment is in whole or in part other than a money judgment, the amount 
and condition of the bond shall be determined by the court below. 


No writ of error except as above shall operate as a supersedeas unless by 
the special order of the appellate court or some judge thereof made upon in- 
specting a copy of the record, and upon the plaintiff in error paying the costs 
and filing the bond required in the preceding paragraph. Rule 2 of the Rules 
of Practice of the Supreme Court of Florida has abolished review by writ of 
error and substituted appeal as in equity and made all laws applicable to appel- 
late proceedings at law applicable to appeals; consequently, the above section 
would of necessity apply to appeals as in equity. 


Section 59.14 specifies that no bond is required when taken by constitutional 
officers, county commissioners, etc., as supersedeas. 


Section 50.23 provides for amendment of bonds in certain cases, but in 


cases of appeal the application for leave to amend such bond must be heard and 
determined by the Appellate Court. 


Sections 79.11, 920.02, 909.22, 924.17, 932.52 and 932.54, Florida Statutes 
1941, prescribe for supersedeas in criminal procedure. 


Section 83.27 involves supersedeas in landlord and tenant relationship. 
Section 732.20 involves supersedeas in probate proceedings. 


Section 167.27 involves appeals forfeiture supersedeas. Certiorari from 
Justice of the Peace Courts if provided for in Section 81.28. 


Supersedeas in reviewing decisions of Board of Adjustment is provided in 
Section 176.17. 


Supersedeas in Chancery is provided for in Section 67.04, which provides 
that no appeal from a final decree shall operate as a supersedeas unless said 
appeal shall be taken within the time fixed by law for taking a writ of error 
operating, as of course, as a supersedeas; or, if not taken within that time, 
unless one of the justices of the Supreme Court shall, by order, direct the said 
appeal to operate as a supersedeas. In any event, bond and security shall be 
given as provided for in cases of writs of error. No supersedeas on an appeal 
from any such decree granting or dissolving an injunction shall have the effect 
to suspend or modify the decree appealed from unless the Supreme Court, or 
a Justice thereof, shall make an order for the suspension or modification of the 
decree upon like terms and conditons as to bond and security. 


Section 67.05 discusses appeal or certiorari from interlocutory order as 
supersedeas. 


Section 54.24 prevides when motions for a new trial operates as supersedeas. 


Section 63.71 provides when motions for rehearing in chancery operates 
as supersedeas. 


There are other statutes relative to supersedeas where writs of certiorari 


are used in reviewing decisions of boards, commissions and other administrative 
tribunals. 
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Rule 35 of the Rules of Practice of Supreme Court of Florida prescribes for 
supersedeas or stay in every appeal taken to the Supreme Court, which is set 
out herein full: 


“(a) Motion and Order for. Every appeal taken to this Court shall operate 
as a stay or supersedeas under the following conditions. The party taking the 
appeal shall at that time or at any time prior to filing his record on appeal 
in this Court apply to the Court from which the appeal is taken for a good and 
sufficient bond payable to the adverse party, the amount and conditions of which 
shall be fixed by the court to whom the application is made. If the appeal is 
from a money judgment or a final decree, the stay or supersedeas shall be as 
of right on posting the bond. 


“‘Good and Sufficient Bond’ Defined. A ‘good and sufficient bond’ shall 
be taken to mean a bond with a principal and two good and sufficient personal 
sureties or one surety if a surety company authorized to do business in the 
State of Florida when and if approved by the clerk or judge of the lower court 
or an officer authorized by the order granting the stay or supersedeas. 


“(b) For Recovery of Money not Secured. When the judgment, order or 
decree requires or provides unconditionally for the payment or recovery of 
money, the bond shall be payable to the adverse party conditioned to satisfy 
the judgment or decree or any modification not increasing the amount thereof, 
in full including costs, interest (if chargeable), and damages for delay, in event 
the appeal be dismissed or the judgment, order or decree is affirmed. 


“(c) For Recovery of Money Otherwise Secured. When the judgment, order, 
or decreee is for the recovery of money otherwise secured, the bend shall be 
conditioned to pay costs on appeal, interest (if legally chargeable) and damages 
for delay, together with such other and further conditions as shall be fixed 
by the court. 


“(d) Other Than for Money. If the judgment is in whole or in part other 
than a money judgment, the amount and condition of the bond shall be de- 
termined by the court and the elements to be considered in fixing the amount 
and conditions of such bonds shall be the costs of the action, costs of the ap- 
peal, interest (if chargeable), damages for delay, use, detention, and deprecia- 
tion of any property involved. 


“(e) Review of Order When Arbitrary or Unreasonable. In any event, if 
the bond required is deemed to be arbitrary or unreasonable or such as is for 
any other reason not proper, it may be reviewed, modified or discharged by 
this court on motion on any motion day provided five days’ notice thereof be 
given to the adverse party. 


“(f) In Certiorari. When it shall be made to appear to the lower court 
that a petition for certiorari has been or is about to be applied for in this court, 
the lower court may grant a supersedeas or stay upon petitioner giving a good 
and sufficient bond conditioned that such petition shall be duly presented to 
the Supreme Court within twenty days and to pay all costs, damages and ex- 
penses occasioned by reason of the stay of proceedings together with such other 
and further conditions as may be fixed by the lower court in event the order or 
judgment of which a review is sought, is not quashed, modified or reversed. 


“(g) Judgment Against Surety. By entering into a supersedeas or stay 
order bond given pursuant to these rules, any statute, or order of court, the 
surety submits himself to the jurisdiction of the lower court. After motion 
and citation his liability may be enforced without the necessity of an inde- 
pendent action.” 
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CHAPTER IV. 
THE APPELLATE RECORD 


Appeals are deemed to have been commenced in Florida when notice of 
the appeal is filed with the Clerk of the Court, whose order, judgment or decree 
is appealed from, which gives the Appellate Court jurisdiction of the subject 
matter end of the parties to the appeal. Within ten days after notice of appeal is 
filed, the appellant must file with the Clerk of the Trial Court his assignments 
of error and directions to the Clerk for making up the transcript of record on 
appeal, designating the portions of the records, proceedings and evidence to be 
included. The appellee, then, has ten days after service is made on him of the 
said assignments to file with the Clerk of the Trial Court directions designating 
additional portions of the record, proceedings and evidence essential to be in- 
cluded in the record on appeal. He may, also, include cross-assignments of error 
with his directions. If the appellee files cross-assignments of error, the ap- 
pellant has five days to file further directions for making up the transcript. 
Service of all these documents must be had and proof thereof must be filed 
with the Clerk and included in the transcript of record. 


In lieu of the directions to the Clerk for making up the record on appeal 
the parties may by written stipulation file with the Clerk of the Trial Court, in- 
dicating such parts of the record, proceedings and evidence as should be included 
in the record on appeal. The questions raised or the ground of appeals and 
cross-appeal, as reflected in the assignment of error, controls the content of the 
record on appeal. All pleadings, evidence and other matters not essential to 
the decision of said questions must be omitted. Formal parts of all exhibits 
and more than one copy of any document, must be excluded. Documents must 
be abridged by omitting all irrelevant and formal parts. 


When any proceeding in the Trial Court has been stenographically reported, 
the court reporter must certify a copy of his notes to the Clerk of the Trial 
Court for use in the preparation of, or as part of, the record on appeal. The 
Trial Court at all times has the power to make such reports speak the truth. If 
the record on appeal includes testimony taken at the trial or hearing, it may be in 
question and answer or narrative form or both as the party designating the in- 
clusion may require unless the judge of the Trial Court shall otherwise direct. 


Other proceedings directed to be included in the record on appeal may be 
narrated or stated in question and answer form or both, or portions may be 
stated abstractly if in the judgment of the Trial Court the disposition of the 
cause will be facilitated. Immaterial substance must be omitted. When the 
questions presented by an appeal can be determined without an examination of 
all the pleadings, evidence, and proceedings in the Court below, the parties may 
prepare and sign a statement of the cause showing how the questions arose and 
were decided in the lower court and setting forth only so many of the facts 
averred and proved or sought to be proved as are deemed essential to a decision 
of the questions by the Appellate Court, together with any assignments of error 
relied on by the appellant or appellee or both. Such stipulated record when cer- 
tified by the clerk and transmitted to the appellate court constitutes the entire 
record-on-appeal. 


If any difference arises as to whether the record truly discloses what oc- 
curred in the Trial Court, the difference must be submitted to and settled by 
that court and the record made to conform with the truth. 


If anything material to either party is omitted from the record on appeal 
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by error or accident or is misstated therein, the parties by stipulation, or the 
trial court, either before or after the record is transmitted to the Appellate 
Court, or the Appellate Court, on a proper suggestion or of its own initiative, 
may direct that the omission or misstatement shall be corrected, and if necessary 
that a supplemental record shall be certified and transmitted by the Clerk of 
the Trial Court. Both the Appellate and the Trial Court have the power to 
rule on objections to the contents of the record on appeal and to make such order 
as unto it shall appear proper to promote the administration of justice. All 
pleadings, motions, exhibits, and other papers properly filed in a cause and upon 
which any assignment of error is founded must be considered a part of the 
record on appeal, without the necessity of authentication. 


The record must, also, include the notice of appeal and the order, judgment 
or decree appealed from. 


The record on appeal may be printed or typewritten, but it is required 
that the lettering snall be black and distinct, type no smaller than small pica, 
double spaced and margin no less than one inch. Quoted matter must be in- 
dented and single spaced. It is further required that the record be printed 
or typewritten on cpaque, white unglossed paper. If printed, the folio shall 


be 6 x 9 inches, or within one-half inch thereof and if typewritten, it must 
not be larger than legal cap size. 


All records must be bound in pamphlet, and stitched if printed, securely 
fastened if typewritten, with headings in capital letters, subheadings in bold 
type not less than eleven point, and in case the volume exceeds two hundred 
sheets, it must be bound in two or more folios with not more than two hundred 
sheets in each folio. The record must be prefaced with a complete index. 


The appellant must furnish or cause to be furnished a transcript of the 


record on appeal which must be certified to the Supreme Court by the Clerk 
of the Trial Court. 


Whenever the trial judge deems it necessary or proper that original papers, 
exhibits or records be inspected by the Supreme Court, he has the power to 
order the same be transmitted in such manner as seems to him proper and in 
which case the Supreme Court considers the originals as a part of the record. 


CHAPTER V. 


WRITTEN AND ORAL ARGUMENT 


All briefs must be printed or typewritten in a like manner, as is prescribed 
for the record on appeal. Briefs of more than twelve pages must be indexed and 
prefaced by an alphabetical list of authorities cited. The brief of the appellant 
must contain, (1) a history of the case, (2) statement of the questions involved, 
and (3) the argument. The history of the case must be limited to a concise 
recital of the essential facts without argument or undue elaboration. The ap- 
pellee, in his brief, may point out any error in the brief of the appellant and 
make such additions to the history of the case as recited in the brief of the 
appellant as he may deem essential to the disposition of the questions raised. 
The prime or controlling questions to be answered must be stated as concisely 
as possible without duplication or argument. The question or questions of 
law must be made to appear clearly and must not be stated in the alternative. 
Each question must be stated and numbered in a separate paragraph and must 
be foliowed by a statement of whether it was answered in the negative or in the 
affirmative by the Trial Court, or if not answered, it must so state. 
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The section of the brief called “argument” must contain a division for each 
of the questions involved, to be headed by the question in distinctive type and 
followed by such discussion and citation of authority as the writer deems 
pertinent. 


Briefs are not taxable as costs in Florida. 


Oral arguments may be heard on any case appealed to the Supreme Court 
if seasonably applied for. Applications for oral argument may be filed by 
appellant or appellee, must be printed or typewritten and filed with the Clerk 
of the Supreme Court and a copy served on counsel for the opposite party. A 
maximum of thirty minutes to the side is allowed for oral arguments, but this 
time may be enlarged or contracted as the circumstances of the case requires. 
The Supreme Court may in its discretion require oral argument if not requested, 
or may dispense with it if deemed unnecessary. 


Not more than two counsel to the side may be heard to argue any case 
except by special permission of the Court. Counsel in oral argument is expected 
to briefly outline the argument, judgment or decree appealed from and the 
matter wherein it is conceived to be erroneous, and the reasons why it is con- 
ceived to be right or wrong. 


CHAPTER VI. 
SCOPE OF REVIEW 


In reviewing a case the Appellate Court searches the record on appeal for 
errors of law and fact in jury and non-jury cases, both in law and in equity. 
In reviewing a case the Appellate Court retries the case on the evidence pre- 
sented in the appellate record, only when sufficiency of the evidence is challenged. 
In a case in which the Appellate Court searches the record for errors of law 
and fact and an error is found the appellant has the burden of showing that the 
error was harmful. Whenever an Appellate Court determines that a judg- 
ment or decree is erroneous and must be reversed and the appellate record 
contains materials from which a correct judgment or decree may be formed, 
the Appellate Court usually enters the proper judgment or decree in jury cases 
or non-jury cases in law and in equity. It may, however, remand for a complete 
new trial or remand for a partial new trial. 


CHAPTER VII. 
INTRA-APPELLATE PRACTICE 


The Supreme Court of Florida has the power to hear and determine cases 
when sitting en banc or in divisions. There are two permanent divisions of 
the Supreme Court, Division A and Division B. Each division being com- 
posed of the Chief Justice and three other Justices. 


The opinion, order, or judgment of a division is the opinion, order and 
judgment of the Court unless the case involves, (1) capital punishment, (2) 
the determination of a State or Federal Constitutional question wherein there 
is brought into controversy, the constitutionality of a Federal or State statute, 
rule, regulation or municipal ordinance, (3) where there is a dissent to the 
proposed judgment of a division by a member thereof or the Chief Justice, and 
(4) where a case is ordered by the Chief Justice to be considered by two di- 
visions. Such cases must be adjudicated by the Court en banc, but in all others 
the decision of a division is final. 


When sitting en banc the majority of the Court constitutes a quorum. The 
Chief Justice presides en banc and in division and is the administrative officer 
of the Court. Article V, Section 4 C of the Florida Constitution provides: “The 
Chief Justice shall be the chief administrative officer of the Court and re- 
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sponsible for the dispatch of business and procuring consistent decisions; he 
shall not be required to examine the record of a cause but may accept the 
conclusions of fact found by a division and stated in the opinion or accompany- 
ing statement and act upon the law so stated and discussed and its application 
to such fact, but in event of an equal division between those members properly 
considering a cause, he shall examine the record and participate therein as 
other justices. In the event the Chief Justice be unable to act for any cause the 
Justice longest in continuous service and able to act shall act instead with like 
effect. (Amended, House Joint Resolution 54, Acts 1939; adopted at general 
election, 1940).” If the Chief Justice is unable to perform the duties imposed 
on him, the Justice longest in continuous service and able to do so, sits and 
officiates in his place. If a Justice of any division is absent or disqualified, the 
Chief Justice has the power to assign a Justice of the other division or call 
in a Circuit Judge to sit in the cause. Each division of the Court may con- 
sider and grant or deny applications for writs of mandamus, prohibition, quo 
warranto, certiorari, habeas corpus, or any other writ contemplated by Article 
V of the Constitution. A case in the Supreme Court is assigned by the Chief 
Justice to one of the Judges after oral argument for study and opinion. The 
record of a case in the highest Appellate Court is read by all of the Judges of the 
Court or division after oral argument and after the case has been assigned to 
one Judge. The presiding Judge reads the record of the case before the oral 
argument as a matter of practice. There is no settled policy concerning the 
writing of minority opinions. Any of the Justices may write a dissenting 
opinion if he so chooses or may concur in the dissenting opinions of other mem- 
bers of the division. As a general rule, in cases involving question of fact only, 
or facts and well settled principles of law per curiam orders are filed in lieu 
of opinions, when the judgment or order appealed from is affirmed. In such 
cases, if the judgment or order appealed from is reversed opinions are written. 


CHAPTER VIII. 
EVALUATION OF THE PRESENT SYSTEM 


In general, the appellate procedure in Florida is governed by common law, 
the Constitution of the State of Florida, statutes and Court rules. 


On December 17, 1941, the Supreme Court of Florida adopted rules of 
practice in the Supreme Court of Florida which became effective April 1, 1942, 
which regulates the appellate procedure to the Supreme Court of Florida and 
has proven very valuable to the Florida Bar. 


It is the reporter’s opinion that the whole system of appeals in Florida 
should be regulated by rules of Court promulgated by the Supreme Court of 
Florida. In order to accomplish this the Legislature of the State of Florida 
would necessarily have to delegate to the Supreme Court the sole power to pro- 
mulgate these rules because Section 1, Article V, of the Constitution of Florida 
vests the judicial power of the state in certain named courts and such other 
courts or commissions, as the Legislature may from time to time ordain and 
establish. If the Legislature is invested with power to establish a court, by 
necessary implication it can ordain the limits of its jurisdiction and the time 
and method of invoking such jurisdiction, and may provide for the exercise 
thereof under any appropriate rules or regulations that are incidental to the 
establishment and proper functioning of such court. 


Florida needs a uniform, simplified appellate procedure. Rules of court 


promulgated by the Supreme Court would insure for Florida a uniform, simpli- 
fied appellate procedure. 


| 
| 


FLORIDA LAW JOURNAL 


263 


Local Rar Associations 


An outline of the Florida Bar As- 
sociation’s activities, with special em- 
phasis placed on the contribution of the 
groups to the war effort, was made by 
Warren L. Jones, Pres. of the Associa- 
tion, when he spoke before the regular 
monthly meeting of the JACKSON- 
VILLE BAR ASSOCIATION on Sep- 
tember 14th. The principal speaker 
was Judge George Couper Gibbs, who 
spoke on a bill now before Congress, 
H. R. Bill 2140. This act asks a system 
of correctional methods for both adult 
and juvenile offenders convicted in 
U. S. courts. David J. Lewis presided. 


Parks M. Carmichael was elected 
president for 1944-45 of the BAR AS- 
SOCIATION OF THE EIGHTH 
JUDICIAL CIRCUIT, comprising Ala- 
chua, Bradford, Union, Baker, Levy 
and Gilchrist counties at a meeting on 
September 15th. Other officers chosen 
include J. C. Adkins, Jr., vice-presi- 
dent, Mrs. Ila R. Pridgen, secretary 
and treasurer, and Judges John A. 
Murphree and H. H. McDonald, mem- 
bers of the executive committee. The 
meeting was presided over by Harry 
Schad, who served as president for 
1943-44 


DADE COUNTY BAR ASSOCIA- 
TION directors decided to continue 
the special committee which has been 
working on a long standing suggestion 
that a new southeastern district for 
the Federal District court be created. 
The committee has been authorized to 
submit its report when its research is 
completed. 


THE BAR ASSOCIATION OF 
TAMPA AND HILLSBOROUGH 
COUNTY has voted to appoint two 
special committees. One will work 
with Representative McMullen in draw- 
ing up legislation to clarify and delete 
certain “tangles” in Florida laws. The 
other will be directed to appear before 
Tampa civic clubs to explain constitu- 
tional amendments to be voted on in 


the November election. Fred S. Abra- 
ham, president of the Presidents Round 
Table, suggested the committee to ex- 
plain constitutional amendments say- 
ing members of the Round Table had 
expressed a wish for such a pian. 


A law governing wage payments in 
Florida is one of three measures rec- 
ommended in the annual report of Max 
R. Silver, counsellor for the legal aid 
committee of the DADE COUNTY 
BAR ASSOCIATION. He cites a fed- 
eral Labor Department bulletin saying 
that only three states—-Florida being 
one of these—have no such legislation. 


SARASOTA BAR ASSOCIATION 
members meeting with Chamber of 
Commerce Secretary Dudley Haddock 
approved a motion to invite the State 
Bar Association to hold its annual 
meeting in that city next spring, ac- 
cording to an announcement made by 
Randolph Calhoun, President of the 
local group. 


Members of the ORANGE COUNTY 
BAR ASSOCIATION, on September 
29th, heard the romantic story of the 
new wonder insecticide, DDT, from 
one of the men who played a promi- 
nent role in the wonders it has per- 
formed. The bar members also elected 
Ed K. Goethe, Secretary, to succeed 
Chester Whittle, now an officer in the 
navy, and recommended to Gov. Nomi- 
nee Millard Caldwell, that he appoint 
Acting County Judge John G. Baker 
to continue in that office until Judge 
Victor Hutchins returns from service 
with the navy. Tribute was paid to 
a deceased member, E. L. Miller, who 
died March 15, 1944. E. F. Knipling, 
entomologist of the U. S. Bureau here 
where research on DDT has been con- 
centrated, recounted the almost unbe- 
lievable history of how the white 
powder had knocked out the lice-borne 
Naples typhus epidemic in a matter 
of days. 
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LEO S. JULIAN was installed as 
President of the DADE COUNTY BAR 
ASSOCIATION at its annual banquet 
at El Commodoro Hotel on September 
22nd. He succeeds Charles Cleveland, 
who is now in service. Speaking for 
Cleveland, in a review of the associa- 
tion’s accomplishments for the year, 
Julian said the legal aid committee of 
which George S. Okell is chairman had 
given free advice to 495 service men 
or their families since the committee 


was formed on May 15. He also rec- 
ommended that the minimum fee of 
$100 for uncontested divorce suits be 
raised because when divorce is cheap 
the esteem of the community suffers. 
Other officers installed during the 
session were Will M. Preston, First 
Vice-President; William A. Lane, sec- 
ond Vice-President; Lyle D. Holcomb, 
Third Vice-President; Samuel J. Kan- 
ner Treasurer, and Henry K. Gibson, 
Secretary. 


Lawyers in the Armed Gorces 


SGT. EARNEST SYDNEY QUICK, 
an outstanding member of the Miami 
bar prior to his enlistment in the Army 
in 1941, is missing in action in the 
China-India-Burma theater of war. 
Simultaneously came word that he had 
been awarded the Air Medal. Sgt. 
Quick was a radio operator and waist 
gunner on a B-24 Liberator which was 
reported lost last November. Unoffi- 
cial sources reported the plane was 
seen falling in flames. All members 
of the crew are missing. Sgt. Quick 
practiced law in Miami following his 
admission to the bar in 1925. For 
many years he was associated with the 
law firm of Shutts and Bowen, but at 
the time of entering service he was 
a member of the firm of Lane & Quick. 
He went overseas in the summer of 
1943. Information that the Air Medal 
had been awarded to Sgt. Quick for 
meritorious achievement was received 
by his parents, the Rev. and Mrs. E. S. 
Quick of Houston, Texas. 


ist LT. RICHARD T. TENCH, U.S. 
Marines, who was attached to the Or- 
lando law firm of Baker and Thornal, 
at the time of his enlistment in the 
corps, was wounded in the battle of 
Guam. Lt. Tench, whose home is 
Clearwater, enlisted in the marines in 


1942, later attending the Marine Of- 
ficers School at Quantico, Va. He 
shipped overseas in September, 1943. 
The native Florida marine suffered 
a leg injury and his return to the 
States is expected in the near future. 

PVT. JOHN BRANCH, Tampa at- 
torney, now in the Infantry, is re- 
cuperating in a hospital in England 
from wounds suffered in action in 
France, August 9. His injuries were 
not serious, however, he was not al- 
lowed to give details. He had been 
overseas three weeks when he was sent 
to France June 10. Branch entered 
the service last November 19th. 

PVT. WALTER E. SMITH, Sr., Or- 
lando attorney, graduated September 
30 from the chemical warfare school’s 
toxic gas handlers’ class for non-com- 
missioned officers at the army’s chemi- 
cal warfare center, Edgewood Arsenal, 
Maryland. Some of the subjects in- 
cluded were offensive and defensive 
tactics of gas warfare, prevention and 
treatment of gas casualties and de- 
contamination techniques. 

CHARLES B. CLEVELAND, who 
before his induction was President of 
the Dade County Bar Association, is 
now a private, first class, in the Army 
at Camp Blanding. 
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Lifes Record Closed 


HARRY W. PENNEY, who was 
named first judge of Dade County’s 
juvenile court in 1921, and later served 
for two terms as justice of the peace, 
third district, died on August 29th in 
a Miami hospital. Minister of the 
Florida Methodist conference for 14 
years, Penney was stationed in Cuba 
from 1898 until 1902. He went to 
Miami in 1910 from Jacksonville and 
practiced law there until appointed as 
judge of the juvenile court. He served 
from 1921 to 1925, later becoming 
peace justice. Afterwards he prac- 
ticed law, until several years ago when 
he retired. Surviving are his widow, 
Mrs. Luella Penney, five sons, Harry 
E., Coral Gables, John E., and Charles 
F., both serving in the merchant ma- 
rine; Gerald M., Miami, and Arthur 
W., USA overseas; two daughters, Mrs. 


Posey Sumner of Roanoke, Va., and 
Mrs. Richard Turnipseed, Miami; 14 
grandchildren and one great-grand- 
child. Penney was a member of Tar- 
boux Memorial Methodist Church. He 
and Mrs. Penney celebrated their 
golden wedding anniversary September 
6, 1942. 


ROBERT ALEXANDER BAKER, 
prominent Jacksonville attorney died 
at his home September 12, after a 
brief illness. A native of Jacksonville, 
he was born August 15, 1874, son of 
the late Judge James M. Baker and 
Fannie Gilchrist Baker, and was a 
member of one of Florida’s oldest and 
most notable families. Survivors in- 
clude his wife, Mrs. Blanche Porter 
Baker, three daughters, Mrs. A. H. 
King, Mrs. William B. Bond and Miss 
Helen Baker. 


Tell That---- 


JOHN LEWIS REESE, who has 
been serving as a second lieutenant in 
the U.S. Army during the past two 
years was recentiy released from the 
service and has reopened his law of- 
fice in the Florida National Bank 
Building, Pensacola. Reese was com- 
manding officer of Co. “E” of the Flor- 
ida Defense forces before entering the 
Army. He has been stationed on the 
west coast during the greater part of 
his Army career. 


MAJOR THOMAS H. COOLEY, 
who was recently reverted to inactive 
status from the Army, has re-opened 
his law office at 452 Donelly Avenue, 
in Mount Dora. 


JERROLD F. JACOBS prominent 
Lake Worth attorney, and at the time 
of his induction into the U. S. Naval 
Reserve, municipal judge, has returned 


to his office in Lake Worth after an 
honorable discharge from the Navy as 
of August 12th. 


CITY JUDGE HARRIS LOWERY, 
Jr., who has been assisting his father 
in business during the war emergency 
has resumed his law practice, with 
offices in the Aughterson Building, in 
Stuart. 


The law firm of GRAY and WALDO, 
Gainesville, announce the association 
for the practice of law of R. BRUCE 
CRAWFORD, Jr. 


JOSEPH D. RICE, Gainesville at- 
torney, reopened his law office, lo- 
cated over Bennett’s Drug Store, af- 
ter two years in which he has served 
in the Army. Rice recently received 
a medical discharge as a first lieuten- 
ant. He was stationed at Camp Luna, 
Los Vegas, New Mexico, where he 
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served as defense counsel on courts 
martials, trial judge advocate and 
Army intelligence officer. He is a 
graduate of the University of Florida 
Law School, having received his law 
degree in February, 1940. Prior to 
his entry into service he practiced law 
in Gainesville and is a member of the 
Florida and county bar associations. 


Announcement is made of the disso- 
lution of the firm of KNIGHT & 
GREEN. DEWEY KNIGHT, ROBERT 
F. UNDERWOOD, and RALPH 0. 
CULLEN announce the formation of 
a new partnership for the general 
practice of law under the firm name 
of KNIGHT, UNDERWOOD & CUL- 
LEN, Ingraham Building, Miami. 


Ww 


General Cramer says there are forty 
thousand lawyers in the armed ser- 
vices. In this nation, according to the 
last census, there were 179,545 law- 
yers. Forty thousand is one out of 
every five or less. 


Hotel GEORGES 


WASHINGTON # 
300 Rooms with 
Bath and Shower. 

The Wonder Hotel of 

the South. Redio and 

every known facility for 

cless ation. 
GARAGE in direct 
with lobby. 


MAYFLOWER 
: 300 Rooms with 
Bath and Shower. 
Famed for its hospitality 
and favored alike by 
mercial Travelers. R 
GARAGE in 
connection with lobby 


RATES fom $0°50 
[Hote Fl FLAGLER now in War Service | 
WEST PALM BEACH 


Hotel PENNSYLVANIA 
— formerly The Royal Worth— 

300 Rooms with Baths and Showers 
Open all the year. Outstanding hotel service and 
modem conveniences for discriminating guests. 

GARAGE service. 


Hotel GEORGE WASHINGTON 

200 Rooms with Baths and Showers 
GARAGE service. 
# Reasonable Rates Posted in Every Room 


ROBERT KLOEPPEL MANAGEMENT 
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: JACKSONVILLE 
CONDITIONED 
RATES... from $3.00 
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(Continued from Page 242) 


A PLAN TO CUT DOUBLE TAXATION OF 
CORPORATION INCOME 


Much is being said about double taxation of corporation income. Not only 
does a corporation pay a very high income tax, but the dividends must be in- 
eluded in the tax returns of the individual stockholders. Congress feels that 
something should be done about this double taxation, but is faced with the 
necessity of raising tremendous sums by income taxes. 


The following plan is suggested as worthy of consideration by Congress: 
Amend the income tax law to provide that a corporation may take credit on the 
amount of income tax due by such corporation for the dividends paid or 23% 
of income tax due whichever is the lesser, provided that the credit is paid out 


in extra dividends. If no dividend has been paid during the tax year no credit 
ean be taken. 


The figure 23% approximates the minimum amount of income tax paid by 
an individual on his taxable income, the object being to reimburse the taxpayer 
for the income tax he has paid on his regular dividend and thus avoid a very 
substantial part of the double taxation of corporation income. Perhaps some 
other percent should be used, but whatever percent is determined upon, the 


eredit should be allowed only if the amount thereof is paid out to the stock- 
holders as extra dividends. 


It is conceded that 23% will not reimburse stockholders in the upper in- 


come brackets, however, to try to reimburse each individual stockholder in full 
would be impracticable. 


It is difficult to determine just how much this will reduce the overall take 
of the Government. Certainly at least 23% of the credit will be repaid to the 
Government by the vast majority of the individual stockholders as they will 
have to report it on their personal income tax returns. There will be a few 
who, because of exemptions and low income will not repay any of it. On the 
other hand, there will be many who, because of the increase in income, will go 
into a higher bracket and repay more than 23%. In the case of wealthy people, 
50% to 80% of the eredit will be repaid to the Government. Perhaps in the 
final analysis the Government will get at least 50% of the credit allowed to the 
corporations. The Treasury Department statisticians could work this out. 

In addition to this, the value of the stock will be materially increased and 
trading in the stock exchange will be stimulated. The profits thereby made will 
be subject to the income tax. When the total effect has been evaluated, perhaps 
the Government will be ahead. 


Certainly there would be many satisfied stockholders and stockholders are 
voters. The large corporations have thousands of little stockholders, who are 
average American citizens, investing their savings in reputable companies, not 
as a gambling proposition, but as a sound business investment. The corpora- 
tions will benefit because the value of the stock will be increased, without 
depleting reserves. 


Next month the Journal will publish any letters received by the editor 
cussing or discussing this suggested plan. 


: 
| 
: 
; 
| : 
j 
j 
| 
{ 
3 
| 
i 


268 FLORIDA LAW JOURNAL 


FALSE FAVOR TO THE BENEFICIARY 


‘The law in the United States is growing more rapidly now than at any 
other time in our history. This is true indiscriminately in constitutional, statu- 
tory and ordinary decisional law. The most marked expansion is in the federal 
sphere. The time was, and not long ago, when the average lawyer rarely ever 
had business within the federal zone, but now most lawyers must be equally at 
home in dealing either with state or federal questions of law or procedure. One 
remarkable phase of the expansion has been in the structure of administrative 
agencies. Indeed these agencies have multiplied until they almost rank as a 
fourth department of government. On every hand we find ample confirmation 
that the law has become vast and complex beyond the imagination of the lawyers 
of a more leisurely day. 


‘*All this is but to say that there never was a time when thorough edu- 
cation and training was so necessary to qualify properly a lawyer for his 
duties to his clients and the general public. The very necessities of the times 
have forced the standards for admission to the bar gradually higher over the 
years. The general standard now prevailing requires about two years study 
in cultural pursuits somewhat akin to the law, before straight legal subjects 
are reached in education for the law in our leading universities. 


‘*Likely with the nearing end of the war pressure will occur to relax these 
standards, and maybe even the essential standards of straight legal education. 
Many leaders of legal thought and educational administration in the nation are 
disturbed at the prospect of any impairment in these hard won standards. They 
fully share the common sense of gratitude to the veterans of this war and are 
glad to do them all honor, but they think that any effort to short-cut an adequate 
legal education for the benefit of service men or women wanting to practice 
law will be a false favor to the beneficiary and a detriment to the public. 


‘“The question is whether in a natural and warm-hearted solicitude for the 
veterans we might speed them at first, but slow them the rest of their lives. 
Or in other words, is there danger we might find that what we have done makes 
it easier for them to get a law license but harder to make a living. These 


problems, should they come, will deserve the best thought and sober judgment 
of the lawyers of Texas.’’ 


Joe B. Dooley, President Texas State Bar Association 
in Texas Bar Journal. 


lf you are interested in 


DEEDS 
DEPOSITARIES 
DEPOSITIONS 


OR 


DESCENT and DISTRIBUTION 


Consult Volume 26 CORPUS JURIS SECUNDUM 


There you will find a complete restatement of ALL the 
law on ALL four subjects, based on ALL, of the cases from 


1658 to date. 


Each topic has its own exhaustive descriptive-word index 
which will lead you to the precise answer to your par- 


ticular problem with speed and accuracy. 


THE AMERICAN LAW BOOK COMPANY 
272 Flatbush Ave. Extension BROOKLYN, NEW YORK 


THE UP-TO-DATE FLORIDA 
LAW LIBRARY SHOULD CONTAIN— 


FLORIDA STATUTES ANNOTATED 


To be complete in 30 Volumes (28 now ready) 


A completely annotated edition of the Official Florida 
Statutes 1941. Expertly indexed. Kept to date by 
Modern Pocket Part Supplementation. 


ENCYCLOPEDIC DIGEST OF 
FLORIDA REPORTS 


15 Volumes, With Current Parts 


An encyclopedia of all the law in the decisions of 
the Florida Supreme Court and of the Federal Courts 
construing statute law of Florida, with a complete 
Table of Cases and an exhaustive Index to the whole 
Digest. 


FLORIDA SUPREME COURT REPORTS 
Vols. 1 to 22, Reprinted in Five Books 


This is a photographic reproduction and contains all 
the decisions of the Florida Supreme Court prior to the 
Southern Reporter. 


For complete information and list 
of Florida Practice Books, write— 


THE HARRISON COMPANY 


LAW BOOKS 
(P. O. Box 4214) 
PRYOR & HUNTER STS. ATLANTA 2, GEORGIA 


LAW BOOKS—PUBLISHED - BOUGHT - SOLD - EXCHANGED 


